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STATEMENT OF CLAIM

A LEGAL PROCEEDING HAS BEEN COMMENCED AGAINST YOU by the
plaintiff. The claim made against you is set out in the following pages.

IF YOU WISH TO DEFEND THIS PROCEEDING, you or a solicitor acting for you are
required to prepare a statement of defense in Form 171B prescribed by the Federal Courts Rules,
serve it on the plaintiffs’ solicitor or, where the plaintiffs do not have a solicitor, serve it on the
plaintiffs, and file it, with proof of service, at a local office of this Court, WITHIN 30 DAYS
after this statement of claim is served on you, if you are served within Canada.

If you are served in the United States of America, the period for serving and filing your
statement of defense is forty days. If you are served outside Canada and the United States of
America, the period for serving and filing your statement of defense is sixty days.

Copies of the Federal Courts Rules, information concerning the local offices of the Court
and other necessary information may be obtained on request to the Administrator of this Court at
Ottawa (telephone 613-992-4238) or at any local office.



IF YOU FAIL TO DEFEND THIS PROCEEDING, judgment may be given against you
in your absence and without further notice to you.

Date:

Issued by:

(Registry Officer)

Address of local office: Pacific Centre
P.O. Box 10065
701 West Georgia Street,
Vancouver, British Columbia
V7Y 1B6

TO:  Her Majesty the Queen
Office of the Deputy Attorney General of Canada
British Columbia Regional Office
Department of Justice Canada
900 — 840 Howe Street,
Vancouver, British Columbia
V6Z 289



Relief Sought

1.

The Plaintiffs, Reginald Percival, Allan Medrick McKay, Iona Teena McKay and Lorna

Watts, claim on their own behalf and on behalf of a class of similarly situated persons:

a. an order certifying this action as a class proceeding and appointing Reginald Percival,

Allan Medrick McKay, lona Teena McKay and Lorna Watts as representative
plaintiffs under the Federal Courts Rules, SOR/98-106;

. general damages plus damages equal to the costs of administering the plan of

distribution;
special damages in an amount to be determined, including but not limited to past and

future medical expenses and out-of-pocket expenses;

. exemplary and punitive damages;

punitive damages pursuant to the Charter of Human Rights and Freedoms, CQLR ¢
C-12 and the Civil Code of Quebec, CQLR ¢ C-1991;
disgorgement by the Defendant of its profits;

. recovery of health care costs incurred by the Ministry of Health and its predecessor

Ministries and Departments and other provincial and territorial health insurers on
behalf of the Plaintiffs and other Class Members pursuant to the Health Care Costs
Recovery Act, SBC 2008, ¢ 27 and comparable legislation in the other provinces and

territories;

. damages pursuant to the Family Law Act, RSO 1990 ¢ F-3 and comparable legislation

in other provinces and territories;
pre-judgment and post-judgment interest;

costs; and

. such further and other relief as this Honourable Court may deem just.

Nature of this Action

2.

This action concerns the establishment, implementation, administration and management

by the Defendant, Her Majesty the Queen (“Canada”), of the Boarding Home Program for Indian

Students, an educational program designed to advance Canada’s policy of culturally assimilating

Indigenous persons into mainstream Canadian society.



3. Pursuant to the Boarding Home Program for Indian Students, Indigenous children and
adolescents (collectively “children) were forcibly removed from their families and Indigenous
communities by Canada and then transported to urban communities to stay with boarding

families and to attend public, non-Indigenous schools.

4. Canada placed the Indigenous children in boarding homes primarily with non-Indigenous
families and, at times, with Indigenous families belonging to a different First Nation, Inuit ethnic
group or ancestral Métis community than their own. Canada screened and monitored the
boarding homes and provided funding, for each Indigenous child in care, to those that operated

the boarding homes.

5. As a consequence of the Boarding Home Program, Indigenous children were separated
by large geographical distances from their families and communities and were unreasonably

denied access to their language, culture, traditions, customs and aboriginal and treaty rights and

benefits.

6. The individuals operating the boarding homes were often predators who inflicted
physical, sexual, emotional and psychological abuse on the Indigenous children they housed.
And the children were often subjected to child slavery and unpaid labour. Canada knew of this
abuse and tolerated, acquiesced and, in some cases, encouraged it. Canada failed to remove

Indigenous children from abusive boarding homes in a timely manner or at all.

7. At all material times, Canada had a duty to protect and preserve the culture and identity
of the Indigenous children. Canada also had a duty to prevent injury to Indigenous children and

to ensure their mental and physical health and well-being.

8. Canada’s conduct and the conduct of its servants in establishing, implementing,
administering and managing the Boarding Home Program for Indian Students caused extreme

and ongoing harm to the Plaintiffs and other class members.

9. Class members experienced a loss of their Indigenous culture, language and identity,

suffered extreme sexual, physical and psychological abuse and lost the opportunity to exercise



their aboriginal and treaty rights. These harms continue to have devastating intergenerational

effects on Indigenous families and communities.

Parties and Class

10. The Plaintiff, Reginald Percival, is an Indian as defined by the Indian Act, RSC 1985, ¢ I-
5 and a member of the Nisga’a Nation. Pursuant to the Boarding Home Program for Indian
Students, Canada forcibly removed Mr. Percival from his family and Nisga’a community when

he was 13 years old. Mr. Percival currently resides in Gitlaxt’aamiks, British Columbia.

11. The Plaintiff, lona Teena McKay, is an Indian as defined by the Indian Act, RSC 1985, ¢
[-5 and a member of the Nisga’a Nation. Pursuant to the Boarding Home Program for Indian
Students, Canada forcibly removed Ms. McKay from her family and Nisga’a community when

she was 12 years old. Ms. McKay currently resides in Terrace, British Columbia.

12. The Plaintiff, Allan Medrick McKay, is an Indian as defined by the Indian Act, RSC
1985, ¢ 1-5 and a member of the Nisga’a Nation. Pursuant to the Boarding Home Program for
Indian Students, Canada forcibly removed Mr. McKay from his family and Nisga’a community

when he was 14 years old. Mr. McKay currently resides in Terrace, British Columbia.

13. The Plaintiff, Lorna Watts, is an Indian as defined by the Indian Act, RSC 1985, ¢ I-5 and
a member of the Nisga’a Nation. Pursuant to the Boarding Home Program for Indian Students,
Canada forcibly removed Ms. Watts from her family and Nisga’a community when she was 12

years old. Ms. Watts currently resides in Kincolith, British Columbia.

14.  After their apprehension by Canada, the Plaintiffs were all placed in boarding homes with

non-Indigenous and non-Nisga’a families in urban communities across British Columbia.

15. From a time prior to contact with Europeans to the present, the Nisga’a Nation has
sustained its people, communities and distinctive culture by exercising Nisga’a laws, customs
and traditions in relation to citizenship, adoption, family care, marriage, property and use of

resources.



16.  The Plaintiffs bring this action on their own behalf and on behalf of a proposed class of
Indigenous persons in Canada who were taken from their families and Indigenous communities
and placed in boarding homes with non-Indigenous families or with Indigenous families
belonging to a different First Nation, Inuit ethnic group or ancestral Métis community than their
own (“Class Members”, to be further defined in the Plaintiffs’ application for class certification).

The Class is composed of Indians, Inuit and Métis persons.

17.  The Plaintiffs and Class Members are aboriginals within the meaning of section 35 of the
Constitution Act, 1982, being Schedule B to the Canada Act 1982 (UK), 1982 c 11. The
Plaintiffs and Class Members’ aboriginal and treaty rights existed and were exercised at all
relevant times pursuant to section 35 of the Constitution Act, 1982, being Schedule B to the
Canada Act 1982 (UK), 1982 ¢ 11.

18. The Plaintiffs also bring this action on behalf of each person who, by reason of his or her
relationship to a Class Member, is entitled by legislation to make a claim as a result of injury to
the Class Member (collectively “Secondary Class Members™). This legislation includes but is not
limited to the Family Law Act, RSO 1990, ¢ F-3; the Tort-Feasors Act, RSA 2000, ¢ T-5; The
Tortfeasors and Contributory Negligence Act, CCSM, ¢ T-90; the Tortfeasors Act, RS 1989, c
471, the Tortfeasors Act, RSNB 2011, ¢ 231; the Civil Code of Quebec; comparable legislation

in other provinces and territories; and the common law.

19. The Defendant Canada was, at all relevant times, responsible for the administration of the
Indian Act, RSC 1985, ¢ 1-5 and its predecessor statutes. Canada has exclusive jurisdiction in
respect of Indigenous persons pursuant to section 91(24) of the Constitution Act, 1867, 30 & 31

Victoria, ¢ 3 (UK) and the common law.

20.  Canada’s liability arises from its negligence and breach of fiduciary duty, and from the
conduct, negligence and malfeasance of individuals who were at all material times Canada’s
employees, agents and servants. Canada had authority and control over these employees, agents

and servants and is vicariously liable for their torts and for the damage caused by their faults,



pursuant to section 3 of the Crown Liability and Proceedings Act, RSC 1985, ¢ C-50 and its

predecessor legislation.

The Boarding Home Program for Indian Students

21.  In or around the early 1950s, Canada determined that the assimilation of Indigenous
children into mainstream Canadian society could be accelerated if Indigenous students were
removed from Indigenous communities or segregated residential schools and put into public
provincial schools in urban municipalities. To further this policy objective, Canada created and

implemented the Boarding Home Program for Indian Students.

22.  The Boarding Home Program for Indian Students operated throughout Canada and

continued until the early 1980s.

23. At all relevant times, the program was operated, administered and maintained by
Canada’s Department of Indian Affairs and Northern Development and its predecessor

Ministries and Departments.

24.  To facilitate the implementation of the Boarding Home Program, Canada sought out
boarding homes for the children, offering funding for the room and board of each Indigenous

child in care.

25.  Canada also entered into agreements with the provinces and territories pursuant to which
the provinces and territories would permit Indigenous children to attend provincial and territorial
public schools, and Canada would provide payments to the provinces and territories to cover the

cost of tuition, books and supplies for each Indigenous child in attendance.

26.  Pursuant to the Boarding Home Program, Canada apprehended Indian, Inuit and Métis
children, transported them to urban municipalities and placed them in boarding homes to live
with strangers — sometimes hundreds of kilometres from their families and Indigenous

communities.



Student Experiences

Loss of Culture

27.  Canada’s conduct in the creation, administration, maintenance, funding and operation of
the Boarding Home Program for Indian Students furthered Canada’s policy of forcibly
assimilating Indigenous peoples, and it systematically eradicated the culture, society, language,

customs, traditions, practices and spirituality of the Plaintiffs and other Class Members.

28.  Pursuant to the Boarding Home Program, Class Members were forced to live in boarding
homes for extended stays — sometimes for years — far removed from their families, cultural

communities and language.

29.  Class Members were expected to assimilate into non-Indigenous culture and were taught

to be ashamed of their Indigenous culture and identity.

30.  Given the significant change in their environment, Class Members often suffered from

culture shock, accompanied by depression and anxiety.

31.  Class Members were discouraged or forbidden from maintaining contact with their
Indigenous families. Given the geographical distance of the urban boarding homes from many
Indigenous communities, the families of Class Members were often unable to visit. And when
families did undertake the expense and lengthy travel to visit, they were often denied the ability

to see and interact with their loved ones.

32.  Class Members were denied any reasonable opportunity to practice and maintain their
Indigenous identity, language, culture, rights, customs and traditions. The boarding home
families did not speak Indigenous languages and did not teach Class Members about their

Indigenous cultural traditions and practices.

33.  Class Members were often deprived of their aboriginal and treaty rights and monetary

benefits to which they were entitled under the Indian Act and related legislation and policies.



34.  The denial of familial and cultural connections caused significant emotional and financial

harm for the Plaintiffs and other Class Members.

Physical, Sexual and Psychological Abuse

35.  The Boarding Home Program for Indian Students was poorly executed and managed.
Canada insufficiently vetted boarding homes and failed to ensure that Indigenous students in the
care of boarding home families were safe and secure. Consequently, Class Members were
subjected to egregious physical, sexual, emotional and psychological abuse perpetrated by their
boarding home families. This abuse was systemic and existed within the Boarding Home

Program at large.

36.  Through its policies, acts and omissions, Canada created an environment where abuse of

Class Members was commonplace, condoned and, arguably, encouraged.

37.  Given the financial incentive for hosting Indigenous students, boarding home families
often housed more students than they had room for. Students were often housed in overcrowded
conditions, often with other students and often segregated from the boarding home family’s

primary living space, either through locks or through physical restraints.

38.  Class Members — children and adolescents — were repeated fondled, raped and sodomized

by members of their boarding home families.

39.  Class Members — children and adolescents — were frequently required to perform fellatio

on members of their boarding home families.

40.  Class Members were frequently beaten by members of their boarding home families and

subjected to racism and psychological abuse.

41.  Class Members were often required to perform slave labour for their boarding home

families.



42.  Many Class Members were malnourished as they were not fed nutritional meals and,
often, were denied food for extended periods of time. The fridges in boarding homes were often

padlocked.

43.  Class Members often had no one to report the abuse and other harm to. When abuse and
other injustices were reported to counsellors and other servants of Canada, no meaningful and
timely action was taken to safeguard Class Members against further abuse and harm. And the

perpetrators were not sufficiently punished.

Representative Plaintiffs
Reginald Percival

44, Mr. Percival was born on August 13, 1955 in Gitlaxt’aamiks, British Columbia.

45.  As a young child and in order to avoid being sent to a residential school or boarding

home, Mr. Percival’s parents often hid him to evade his apprehension by agents of Canada.

46.  However, at the age of 13 — one week after his father died in a logging accident — Mr.
Percival and about 500 other Nisga’a children were apprehended by Canada pursuant to the
Boarding Home Program for Indian Students. The children were forced to leave their families
and Nisga’a communities and were transported by bus loads to municipalities in British
Columbia and Alberta, far from their Nisga’a homes. Mr. Percival recalls the sea of children

being led onto the buses.

47. Mr. Percival felt scared and alone.

48. When Mr. Percival’s bus arrived in Vancouver, a counsellor from Indian Affairs and
Northern Development called out his name and the names of the other children, and they were

matched with their boarding home families. Mr. Percival never again saw most of the children

who were apprehended that day.

49.  Mr. Percival’s boarding home family was non-Indigenous. When Mr. Percival first met

them, they threw his bag in the back of their pick-up truck and told him to climb in the back with



his bag. They then drove off without saying anything further to Mr. Percival. He recalls sitting in
the back of the truck, petrified as the truck sped off. He wondered if he would ever again see his

family and his Nisga’a community.

50. When Mr. Percival arrived at his boarding home in Surrey, British Columbia, he was told
that he would be staying in the basement of the house with four other boarding home children.
He and the other children were segregated from his boarding home family and rarely able to

interact with them.

51.  Mr. Percival recalls the extreme racism he endured at the hands of his boarding home
family. He frequently heard his boarding home parents say that they “were getting back their

taxes” by housing Indian children.

52.  Mr. Percival’s boarding home family did not speak his Nisga’a language. Neither did the
other children in the boarding home. Mr. Percival’s boarding home parents discouraged any
contact with his family and denied Mr. Percival any reasonable opportunity to practice his
Nisga’a language, culture, customs, heritage and traditions. He was also denied any reasonable

opportunity to practice his aboriginal rights as a Nisga’a member.

53.  Mr. Percival was, in reality, forced to forget his Nisga’a language and culture and “act

white” in order to survive. He didn’t feel like a person. He was known in many contexts only by
his “number”: 6770042601.

54.  Mr. Percival’s boarding home family would often keep the monthly allowance he

received from Canada — $20 — which was meant to buy clothes and other necessities.

55.  Mr. Percival attended Johnston Heights Secondary School in Surrey where he
encountered physical and verbal abuse from the non-Indigenous students. On Mr. Percival’s first
day there, one of the older students called him a “squaw”. Before he could react, Mr. Percival’s
shirt was grabbed from behind by a teacher. The teacher told him that any retaliatory action on

his part would result in him being kicked out of school.
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56.  Mr. Percival was frequently called a “dumb Indian” and a “dirty Indian” by both students
and teachers and was often beaten up by non-Indigenous students. These students were defended
by the teachers even when the teachers heard the students’ racist insults. Mr. Percival recalls the

teachers simply smirking and allowing the violence to continue.

57.  The non-Indigenous students at the school would throw food at the back of Mr. Percival’s

head during lunch break.

58.  Mr. Percival was never allowed to play sports. He was never invited to or allowed to
participate in any track and field events and was made to sit on the bench during basketball

games. His non-Indigenous peers were never treated this way.

59.  The racism Mr. Percival experienced every day at Johnston Heights Secondary School
caused him to feel ashamed of his Nisga’a identity. He never felt like he belonged at the school

or anywhere. He felt alone, anxious and depressed.

60.  Despite his constant complaints to his counsellor from Indian Affairs and Northern
Development, neither the counsellor nor any other servant of Canada intervened or otherwise
tried to help Mr. Percival. Consequently, he internalized his pain and became too ashamed to talk

about his experiences.

61.  Eventually, alone and overwhelmed by shame, he turned to alcohol to ease his pain.

62.  Mr. Percival did not return home immediately after completing the Boarding Home

Program for Indian Students — he did not feel that he had a home to return to.

63.  After completing post-secondary education, Mr. Percival worked with the Union of BC
Indian Chiefs in Vancouver. He returned to Gitlaxt’aamiks when he was offered a position with

the Nisga’a Health Authority in 1989. He was 34.














































































